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Abstract

The Negotiable Instruments Act, 1881 (NI Act) is a vital piece of legislation that regulates the
use of instruments like cheques, promissory notes, and bills of exchange in India. It plays a key
role in ensuring that financial transactions run smoothly and offers legal remedies in cases of
default. This paper delves into the origins, structure, and implications of the NI Act, with a
particular focus on Section 138, which addresses cheque dishonour. We’ll explore relevant
legal provisions, amendments, and judicial decisions to grasp how the Act is practically
implemented and its significance in today’s trade landscape. By examining case laws, statutory
developments, and comparative legal systems, this paper highlights the effectiveness of the NI
Act in maintaining financial integrity.

Keywords: Negotiable Instruments Act, 1881, Cheque Dishonour (Section 138), Promissory
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Amendments

I. Introduction
Importance of Negotiable Instruments in Commercial Law
Negotiable instruments form the bedrock of commercial transactions, acting as legally
recognized substitutes for cash. Their use promotes efficiency, security, and continuity in
credit-based transactions that are essential to both domestic and international trade. These
instruments—such as cheques, promissory notes, and bills of exchange—play a pivotal role in
ensuring liquidity, enabling businesses to manage their working capital and cash flow
effectively without the need to rely solely on physical currency [1]. For businesses of all sizes,
especially small and medium enterprises (SMEs), negotiable instruments serve not only as
instruments of credit but also as documentary evidence of financial obligations, enforceable in
a court of law [2]. In developing economies like India, the significance of negotiable
instruments 1s further magnified, as a substantial volume of trade is conducted on a credit basis.
Here, these instruments act as formal guarantees, allowing traders and service providers to
extend credit with a degree of assurance and recourse in case of default [3]. Their adaptability
and legal acceptability foster commercial confidence, reduce the risk of non-payment, and help
streamline the settlement of debts in a structured and legally supported manner.
Objectives of the Negotiable Instruments Act, 1881
The Negotiable Instruments Act, 1881, was enacted with the principal aim of formalizing and
codifying the rules governing the usage and transfer of negotiable instruments in India. One of
the key objectives of the Act is to legitimize the negotiability of these instruments—essentially
giving them the status of property that can be transferred freely from one party to another, much
like goods [4]. By establishing clear procedures and legal standards, the Act aims to remove
ambiguity around financial transfers and provide a uniform legal framework that applies to all
commercial parties involved in such transactions. Another vital objective of the Act is to
simplify the complexities of credit transactions through legal provisions that ensure both the
smooth transfer of money and the enforceability of obligations. By codifying rights and
responsibilities, it seeks to reduce transactional disputes and foster predictability and legal
certainty [5]. The Act has been particularly effective in modernizing commercial law in India,
aligning it with global practices while addressing indigenous commercial needs. Furthermore,
Section 138 of the NI Act, inserted through an amendment in 1988, introduced criminal liability
in cases of cheque dishonour. This provision has significantly strengthened the credibility of
cheques as a payment instrument by providing quick and deterrent remedies to the payee in the
event of default [6]. The legal framework thereby enhances commercial trust and discipline,
essential for sustaining a robust economic environment. Overall, the Act not only provides
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remedies but also acts as a prophylactic legal tool, encouraging timely settlements and
safeguarding the integrity of financial transactions.
II. Historical Background of the Negotiable Instruments Act, 1881
Origins and Evolution
The Negotiable Instruments Act, 1881 (NI Act) was enacted during the British colonial era,
with its foundation heavily drawn from the English Bills of Exchange Act, 1882 [7]. At the
time, India lacked a unified legal framework for commercial instruments, and various princely
states and provinces followed disparate customary and legal practices in financial transactions.
This fragmentation often led to confusion, disputes, and delays in trade settlements. The
introduction of the NI Act marked a significant turning point, as it standardized rules governing
promissory notes, bills of exchange, and cheques, providing a common legal structure for
commercial dealings across the Indian subcontinent [8]. The Act was initially formulated to
suit the needs of a colonial economy where the use of paper-based financial instruments was
still limited. However, with the progressive modernization of India’s banking sector and the
expansion of commercial activities in the post-independence era, the NI Act evolved into a
cornerstone of Indian commercial law. It facilitated the growth of credit systems, enhanced the
legitimacy of financial obligations, and became crucial in enabling smooth business operations
in both rural and urban settings [9].
Amendments and Key Developments
To remain aligned with the changing dynamics of trade, technology, and jurisprudence, the NI
Act has undergone several significant amendments. These amendments reflect both legislative
responsiveness and judicial interpretations that have shaped the Act’s practical applicability
over time.
The Banking, Public Financial Institutions and Negotiable Instruments Laws (Amendment)
Act, 1988 marked a watershed moment. It introduced Section 138, which made the dishonour
of cheques a criminal offence, carrying penalties including imprisonment and fines. This move
was aimed at protecting the credibility of cheque transactions and promoting financial
discipline [10].
The Negotiable Instruments (Amendment and Miscellaneous Provisions) Act, 2002 further
enhanced the penal provisions under Section 138 and streamlined trial procedures, making it
easier for payees to pursue legal remedies without undue delays. It enabled summary trials and
presumed intent to defraud, thereby strengthening enforcement mechanisms [11].
Following the Supreme Court judgment in Dashrath Rupsingh Rathod v. State of Maharashtra
(2014), which limited jurisdiction in cheque bounce cases to the place where the cheque was
dishonoured, a 2015 amendment was introduced. This amendment clarified that jurisdiction
lies with the court where the cheque was presented for collection, thereby addressing practical
challenges in filing complaints and reducing litigation bottlenecks [12].
In 2018, another crucial amendment provided for interim compensation of up to 20% of the
cheque amount under Section 143A, empowering courts to grant relief during the pendency of
proceedings. Additionally, Section 148 was amended to allow appellate courts to order a
minimum deposit of 20% of the fine or compensation awarded by the trial court when a
conviction is challenged [13]. These provisions aimed to reduce delays and curb frivolous
appeals.
These cumulative developments demonstrate how the NI Act has kept pace with India’s
evolving commercial realities, adapting to challenges such as cheque fraud, judicial delays, and
jurisdictional ambiguities, thereby preserving commercial integrity and reinforcing public trust
in paper-based financial instruments.
II1. Definitions And Key Provisions
Section 13: What Are Negotiable Instruments?
According to Section 13 of the Negotiable Instruments Act, 1881, a negotiable instrument
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refers to a promissory note, bill of exchange, or cheque, payable either to the order of a
specified person or to the bearer thereof. These instruments are governed by the principle of
free transferability, which means they can be transferred from one person to another either by
endorsement and delivery or by mere delivery, depending on whether they are order
instruments or bearer instruments. What distinguishes negotiable instruments from other forms
of written obligations is that the holder in due course has the legal right to sue in their own
name to recover the amount due—without the need to establish ownership or underlying
consideration [Sec. 13(2)]. This facilitates commercial fluidity, allowing these documents to
serve as substitutes for cash in both retail and wholesale trade.

Understanding Promissory Notes, Bills of Exchange, and Cheques

Section 4 — Promissory Note

A promissory note is a written instrument containing an unconditional promise made by one
person (the maker) to another (the payee) to pay a specified amount of money either on demand
or at a fixed future date. It is a two-party instrument and must be signed by the maker to be
valid.

Section 5 — Bill of Exchange

A bill of exchange is a three-party instrument involving a drawer, drawee, and payee. It
contains an order (not a request) made by one person (the drawer) directing another (the
drawee) to pay a certain amount of money to a third person (the payee) either on demand or
after a specified time. It serves as a valuable credit instrument, particularly in commercial trade
transactions.

Section 6 — Cheque

A cheque is a special form of a bill of exchange drawn on a specified banker and payable on
demand. Section 6 includes not only paper cheques but also electronic cheques and truncated
cheques—a reflection of the law’s adaptability to modern financial technologies. An electronic
cheque is one generated in a secure digital format, while a truncated cheque refers to a paper
cheque that is converted into a digital image for electronic processing [Amended Act, 2002].
These definitions underscore the Act’s capacity to evolve in response to technological advances
in banking, particularly the digitization of payment systems.

Section 118: Presumptions in Favor of Negotiable Instruments

Section 118 of the Act provides a legal framework of presumptions that favor the complainant
in cases involving negotiable instruments. These presumptions, unless proven otherwise,
simplify litigation and reinforce the credibility of such instruments. The key presumptions
include:

1. Presumption of Consideration — It is presumed that every negotiable instrument was made,
drawn, accepted, endorsed, or transferred for valuable consideration.

2. Presumption Regarding Date — It is presumed that the instrument was made or drawn on the
date it bears.

3. Presumption of Time of Acceptance and Transfer — The law assumes that acceptance was
made within a reasonable time and before maturity.

4. Presumption of Endorsements — All endorsements appearing on the instrument are presumed
to have been made in the order they appear.

5. Presumption of Holder in Due Course — The holder of the instrument is presumed to be a
holder in due course, meaning they obtained the instrument in good faith, for value, and without
notice of defects in title.

These presumptions are rebuttable, meaning the opposing party can present evidence to the
contrary. However, in practical terms, they reduce the burden of proof on the complainant and
facilitate speedy redressal, which is crucial in promoting commercial certainty and trust in
financial transactions [Section 118].
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IV. Section 138: Dishonour of Cheque

Statutory Framework

Section 138 of the Negotiable Instruments Act, 1881 was introduced by the Banking, Public

Financial Institutions and Negotiable Instruments Laws (Amendment) Act, 1988 to

criminalize the act of cheque dishonour due to insufficient funds or where the amount exceeds

the arrangement made with the bank. This marked a pivotal legal shift—from a civil recovery
mechanism to a quasi-criminal enforcement regime, thereby infusing greater credibility
into cheque-based transactions and enhancing financial discipline in commercial dealings

[14]. Under this provision, if the cheque issued towards the discharge of a legally enforceable

debt or liability is returned unpaid by the bank, the drawer can face imprisonment up to two

years, a fine up to twice the cheque amount, or both. The intent behind criminalization is to
instill trust in negotiable instruments and prevent misuse of the banking system by ensuring

prompt settlement of debts [15].

Conditions and Procedure for Prosecution under Section 138

To constitute an offence under Section 138, the following mandatory procedural conditions

must be satisfied:

1. Legally Enforceable Debt or Liability: The cheque must be issued in discharge of an
existing debt or liability that is legally enforceable on the date the cheque is issued.

2. Dishonour by Bank: The cheque must be returned unpaid by the bank, with reasons such
as “insufficient funds” or “exceeds arrangement”, as per the bank's memo.

3. Issuance of Demand Notice: The payee (complainant) is required to serve a written
demand notice to the drawer within 30 days from the date of receipt of dishonour memo
from the bank, demanding payment of the cheque amount.

4. 15-Day Grace Period: The drawer is granted 15 days from receipt of the notice to make
the payment. If payment is made within this window, no offence is committed.

5. Filing of Complaint: If payment is not made within 15 days, the complainant must file a
complaint before a Magistrate within one month from the expiry of the notice period.
Failure to adhere to this statutory timeline may render the complaint non-maintainable, as
emphasized in various judicial pronouncements such as K. Bhaskaran v. Sankaran Vaidhyan
Balan [(1999) 7 SCC 510], which clarified the importance of following due procedure in

cheque dishonour cases [16].

Presumption under Section 139: In Favour of the Payee

Section 139 of the NI Act introduces a statutory presumption in favour of the holder of the

cheque that the instrument was issued for the discharge of a legally enforceable debt or

liability. This presumption significantly strengthens the complainant’s case, shifting the
burden of proof to the accused to rebut it.

In the landmark case Rangappa v. Sri Mohan [(2010) 11 SCC 441], the Supreme Court of

India held that this presumption is not just a procedural formality but a substantive legal right.

The Court clarified that the accused must bring probable evidence to rebut the presumption

and cannot merely deny the existence of debt or liability [17]. The ruling emphasized that mere

denial or lack of cross-examination is insufficient to discharge the burden.

Thus, Sections 138 and 139 together form a strong legal mechanism ensuring that cheques are

treated as trustworthy instruments and serve as effective tools for credit transactions in Indian

commercial practice.

V. Important Case Laws Interpreting Section 138 of the Negotiable Instruments Act, 1881

Judicial interpretation has played a crucial role in shaping the enforcement, scope, and

procedural clarity of Section 138 of the NI Act. The following landmark judgments have

significantly influenced how the offence of cheque dishonour is understood and prosecuted in

India:
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1. K. Bhaskaran v. Sankaran Vaidhyan Balan (1999) 7 SCC 510

This judgment laid down the jurisdictional framework for trying offences under Section 138.
The Supreme Court held that the complainant could initiate proceedings in any of the five
places where one of the following components of the offence occurred:

Drawing of the cheque

Presentation of the cheque to the bank

Return of the cheque unpaid by the bank

Issuance of legal notice to the drawer

Failure of the drawer to make payment within 15 days of receiving the notice

This interpretation allowed complainants greater flexibility in choosing the forum, thus
removing procedural hurdles and promoting access to justice. The ruling reinforced that
Section 138 was not a rigid offence but a composite one, unfolding across multiple stages [18].
2. Dashrath Rupsingh Rathod v. State of Maharashtra (2014) 9 SCC 129

In this controversial decision, the Supreme Court reversed the position laid down in
Bhaskaran, ruling that only the court within whose jurisdiction the bank (on which the
cheque was drawn) dishonoured the cheque would have jurisdiction to try the case. While
intended to curb forum shopping, this ruling imposed significant practical hardships on
payees, especially in cases involving transactions across states or cities. This decision led to
logistical and legal delays, prompting a legislative response. As a corrective measure, the
Negotiable Instruments (Amendment) Act, 2015 was enacted to restore jurisdiction to the
court where the cheque is presented for collection, thus nullifying the effect of Dashrath
Rathod and restoring procedural convenience [19].

3. M/s Meters and Instruments Pvt. Ltd. v. Kanchan Mehta (2018) 1 SCC 560

This progressive judgment acknowledged the civil nature underlying the offence under
Section 138 and emphasized the importance of compounding such cases. The Court opined
that the offence should be treated with a reformative rather than punitive outlook, especially
in cheque bounce cases arising from business disputes or unintentional defaults. Importantly,
the Court also held that summary trials should be the norm, and pre-trial procedures must
be simplified to avoid unnecessary delays. The decision provided strong judicial support for
Alternative Dispute Resolution (ADR) methods like mediation and compromise, thereby
reducing the burden on criminal courts [20].

4. Dalmia Cement (Bharat) Ltd. v. Galaxy Traders & Agencies Ltd. (2001) 6 SCC 463

In this case, the Supreme Court affirmed that an action under Section 138 does not preclude
the aggrieved party from simultaneously seeking civil remedies under the Indian Contract Act
or through recovery suits. The Court recognized the dual nature of proceedings—criminal
liability for dishonour and civil liability for recovery—thereby enabling the complainant to
pursue both channels of legal recourse concurrently. This ruling clarified that the criminal
proceedings are not meant to substitute for the civil remedy but act as a deterrent and
instrument of enforcement to maintain the credibility of negotiable instruments in commerce
[21].

VI. The Legal Procedure under Section 138

Filing a Complaint: To initiate a complaint under Section 138 of the Negotiable Instruments
Act, the aggrieved party must file a case before a Judicial Magistrate of the First Class within
one month from the date the cause of action arises—i.e., after the expiry of the 15-day notice
period. A delay in filing may be condoned if the complainant can provide a sufficient and valid
reason for the lapse. The complaint must include essential details such as the transaction
history, cheque issuance and dishonour, issuance of legal notice, and the failure of the
drawer to pay after receiving the notice.

Judicial Process: Upon receiving the complaint, the Magistrate conducts a pre-summoning
inquiry under Section 200 of the Criminal Procedure Code (CrPC). The complainant may be
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examined on oath, and supporting documents like the bounced cheque, bank return memo, legal

notice, and proof of dispatch are reviewed. If the Magistrate finds prima facie evidence of an

offence, a summons is issued to the accused. In appropriate cases, especially where the

accused is located far away, courts may permit exemption from personal appearance and allow

representation through counsel.

Trial Process: Section 143 of the NI Act mandates that proceedings under Section 138 should

be tried as summary trials to ensure expeditious disposal—ideally within six months from

the date of filing. Summary trials enable the court to record evidence more efficiently,

dispense with strict procedural formalities, and deliver swift justice. If the Magistrate deems

the matter complex or involving substantial legal questions, the summary trial can be

converted into a regular summons case. The accused is given an opportunity to rebut the

statutory presumption and present evidence in defence.

VII. Recent Amendments and Judicial Trends

2015 Amendment

This amendment addressed jurisdictional limitations caused by previous judicial rulings by

clarifying that jurisdiction lies with the court where the cheque is presented for collection,

rather than where it was dishonoured. This has made it significantly easier for complainants to

file cases, especially in inter-city or inter-state transactions.

2018 Amendment

To reduce litigation delays and strengthen deterrence, two new provisions were introduced:

e Section 143A: Allows courts to direct the drawer to pay interim compensation up to 20%
of the cheque amount at the initial stage of trial.

e Section 148: Empowers appellate courts to mandate the accused to deposit at least 20% of
the fine or compensation awarded by the trial court while filing an appeal.

These provisions aim to reduce frivolous appeals and ensure that complainants receive timely

financial relief.

Decriminalization Debates: There is an ongoing policy-level discussion on whether cheque

dishonour should remain a criminal offence. Suggestions from governmental and legal bodies

propose shifting towards civil enforcement mechanisms, arguing that this would ease judicial

backlog and foster a more business-friendly environment. However, stakeholders are divided—

while some argue decriminalization would reduce misuse, others believe the criminal penalty

serves as an effective deterrent.

VIII. Challenges and Criticism

Backlog of Cases: One of the most pressing issues with Section 138 litigation is the sheer

volume of pending cases, with lakhs of complaints clogging the judicial system. This overload

hampers both efficiency and timely justice.

Procedural Delays: Frequent adjournments, non-appearance of parties, and complex legal

objections often result in long-drawn trials. Despite statutory timelines, implementation

remains inconsistent, undermining the summary nature of proceedings and delaying final

resolution.

Misuse of Law: There are increasing concerns about the misuse of Section 138 as a pressure

tactic. In some cases, cheques issued as security or in disputed transactions are wrongfully used

to initiate criminal proceedings. This weaponization of the law undermines its intended

purpose and burdens the accused with undue harassment.

Need for Reform

To restore effectiveness and prevent misuse, several reforms are necessary:

e Establishment of special fast-track cheque courts

e Promotion of online dispute resolution (ODR) mechanisms

e Encouragement of pre-litigation mediation and settlement

e Enforcement of strict, time-bound procedural guidelines
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¢ Integration of case management tools and judicial technologies to automate and monitor
progress

Implementing these reforms would not only streamline the process but also enhance public

trust in the legal system and ensure justice is both accessible and efficient.

IX. Comparative Analysis of Cheque Dishonour Laws: Global Perspectives

United Kingdom

In the United Kingdom, dishonour of cheques is primarily addressed under civil law, rather

than through criminal prosecution. The use of cheques has declined significantly in recent years

due to the rise of electronic and real-time payments. Nevertheless, when a cheque is
dishonoured (commonly referred to as a "bounced cheque"), civil remedies such as recovery
suits for breach of contract or debt recovery are the standard course of action. The UK legal
system emphasizes contractual responsibility and due diligence by payees, rather than
penalizing the drawer through criminal sanctions. Criminal liability arises only in cases of
deliberate fraud, such as knowingly issuing a cheque with no intent to honour it. Banks in the

UK may impose banking restrictions or closure of accounts for repeated offenders, but the

legal strategy remains civil-oriented. This approach prioritizes business efficiency, financial

trust, and judicial economy, avoiding the burdening of criminal courts with financial disputes.

United States

The approach in the United States varies by state jurisdiction, as each state has its own laws

regarding dishonoured cheques. In general, civil enforcement is the primary mechanism for

addressing cheque bounce incidents, although criminal prosecution is possible if fraud or
intent to deceive can be established.

For example:

o In many states, writing a cheque knowing there are insufficient funds is a misdemeanor
or felony, depending on the amount involved and prior offences.

o States like California and New York permit civil penalties in addition to the cheque amount,
often including statutory damages or treble damages if the amount is not paid within a
specified time after notice.

o Several states have small claims court procedures specifically tailored to help businesses
and individuals recover cheque amounts efficiently.

This dual civil-criminal mechanism ensures that repeat offenders and fraudulent drawers are

held accountable, while still allowing victims to pursue quick civil recovery without going

through long criminal trials.

Singapore and Malaysia

Both Singapore and Malaysia adopt a hybrid model—combining elements of civil and

criminal liability, while actively promoting mediation and alternative dispute resolution

(ADR). Their legal systems, shaped by common law traditions, recognize that cheque

dishonour undermines financial credibility, but not all cases require penal consequences.

In Singapore, under the Bills of Exchange Act, dishonour of a cheque can lead to civil suits

for debt recovery. While criminal charges may be pressed under the Penal Code in cases

involving fraudulent intent or cheating, the emphasis is on efficient civil litigation and
conciliation. Courts often refer cheque dishonour cases to community mediation centers
before trial.

Malaysia, governed by its Bills of Exchange Act 1949, permits similar procedures. Criminal

prosecution is possible in cases involving criminal breach of trust or fraud, but the

government encourages settlement through courts or bank-led conciliation mechanisms.

The presence of dedicated cheque clearing houses, digital cheque imaging, and well-regulated

banking procedures helps reduce the incidence of dishonour and ensures transparent dispute

resolution.
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Key Takeaways: Global vs Indian Approach
Country Nature of Liability Primary Focus Legal Mechanism
United Primarily Civil Contractual Civil suit; bank action;
Kingdom Obligations criminal only if fraud
proven
United Civil with Optional Debt Recovery & State-specific penalties;
States Criminal Fraud Deterrence small claims courts; dual
remedies
Singapore Mixed (Civil + ADR and Contractual | Civil litigation, mediation;
Criminal) Enforcement fraud under penal laws
Malaysia Mixed (Civil + Settlement and Civil recovery; mediation;
Criminal) Efficiency criminal if intent is proven
India Primarily Criminal | Criminal Deterrence + | Criminal complaint + civil
(Section 138) Enforcement recovery; summary trials

X. Conclusion
The Negotiable Instruments Act, 1881, continues to serve as a cornerstone of India’s
commercial legal framework by fostering trust, accountability, and transparency in financial
transactions. Its most significant contribution lies in offering legal enforceability to instruments
like cheques, promissory notes, and bills of exchange, thereby ensuring that financial
obligations are not merely moral but carry binding legal consequences. With the introduction
of Section 138, the Act has profoundly transformed the manner in which financial liabilities
are enforced, especially in the context of cheque dishonour. It has instilled a sense of
deterrence, encouraging timely payments and responsible credit behavior, which is critical for
sustaining confidence in paper-based and digital financial instruments. However, the growing
litigation under Section 138 has also revealed the need for a nuanced balance between creditor
rights and debtor protections. While it is essential to safeguard the interests of creditors and
prevent wilful defaults, the criminalization of cheque dishonour must not be misused to harass
individuals or businesses in cases involving genuine disputes or unintentional lapses. A legal
system that overly favors one party risks undermining the equity and integrity on which
commercial transactions rely. Hence, the law must ensure procedural fairness, allowing
legitimate debtors to defend themselves while penalizing only those who act with deliberate
intent to defraud. Looking forward, the future of the NI Act lies in its ability to evolve with the
financial ecosystem. The increasing shift towards digital banking, electronic payment systems,
and paperless transactions necessitates legal reforms that can accommodate newer forms of
negotiable instruments and digital defaults. At the same time, the promotion of Alternative
Dispute Resolution (ADR) methods—such as pre-litigation mediation, online conciliation, and
fast-track cheque courts—can significantly reduce the judicial backlog and make the resolution
process more efficient. This forward-looking approach requires not only legislative
amendments but also collaborative engagement with financial institutions, judiciary,
policymakers, and commercial stakeholders to ensure that the Act remains both relevant and
responsive. In conclusion, while the NI Act has historically strengthened India’s commercial
law landscape, its continued effectiveness will depend on how well it balances enforcement
with fairness, and how swiftly it adapts to the changing contours of finance and technology.
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